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Chairman (Mr. Elliott): Good afternoon,
everyone. Welcome. We will start on the
agenda item No. 1 with an opening prayer.
I would ask Mr. Oshutapik to lead us in a
prayer. Mr. Oshutapik.

>>Prayer

Chairman: Thank you, Mr. Oshutapik. If
everyone could look at their agenda. We’re

a PNt Sgs i€ LRLbIS P> CH egC
PaDYsIPNMo-So-“> bNLNGEC
SPrsPa*NC 0a. 2l IDNPL*¥Ncnoslc
beJa dcn.gs1< bl YabP>< 2009-2010-I
dtL> 2010-11-TF <4SGJCLE Pobb*Meg®
0a.2¢ LcbePSd*Lo¢
ASbOAS, 0a D¢
OAAN 24, 2011

LcLebsee p<eDE:
dPY I>< oD

Lob A

Ge AdcdC, AbYRPCSe
;u g-o%(,5

Lo o DL
APPbAY DACAP

Jo > g

DA C<L5e

Ro DUb

AStba AYSeNC:
Jobh <DA®
N> Aot

Jije:

QA SPc_Rsb->C
dc ar®

<c*Na Dolsse

ASPba AYSPNE JASSABCIC:
ACA* Pa® <A™, DNDLRNcnosIC
b=*Ja*Dcnosl¢ blYa oa 2l

DbNLo® AP<I®I? 13:33-
AbYXPCe (ALO)DNNNIC): D ohedC
DeLAPSY. AP<PNSbSose bNL <N,
LDASeY 5C DW<obde. TC DACAY,
I<Sdo<IGed LDASY Ha. MC DACA®.

2224/ ®IC

Ab/RPCSe (OLANJC): Sgh*al™®, MC DACA®.
Cedd bNL*YNENDC Cdded/D>, Cedd LRLbdC




meeting as the Standing Committee on
Oversight of Government Operations and
Public Accounts. Agenda item No. 2,
review and adoption of the agenda. Is
everyone in agreement?

Some Members: Agreed.

Chairman: Thank you. Item No. 3 will be
the Standing Committee Chairman’s
opening statement.

Good afternoon and thank you. | would
like to welcome everyone present to this
meeting of the Legislative Assembly’s
Standing Committee on Oversight of
Government Operations and Public
Accounts.

We are here today on the occasion of the
presentation of the most recent annual
report of the Information and Privacy
Commissioner of Nunavut, Ms. Elaine
Keenan Bengts. As Members will recall,
the Committee held hearings on her 2009-
2010 annual report on October 1 of last
year.

I would like to begin by introducing my
Committee colleagues:

Moses Aupaluktug, Member for Baker
Lake;

Monica Ell, Member for Igaluit West;

Joe Enook, Member for Tununig;

John Ningark, Member for Akullig;

Johnny Ningeongan, Member for Nanulik;

Hezakiah Oshutapik, Member for
Pangnirtung;

Allan Rumbolt, Member for Hudson Bay;

Louis Tapardjuk, Member for Amittug; and

Jeannie Ugyuk, Member for Nattilik.

Our Committee staff are Alex Baldwin and
Stephen Innuksuk.
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I would like to take this opportunity to note
that Canada’s sixth annual Right to Know
Week took place from September 26 to
September 30 of this year. The Right to
Know Week is intended to raise awareness
of people’s right to access government
information on an international level.

As an independent officer of the
Legislative Assembly, the Information and
Privacy Commissioner is required to
prepare and submit an annual report to the
Legislative Assembly. Her most recent
annual report was tabled in the House on
September 28, 2011.

The Access to Information and Protection
of Privacy Act was created to fulfill two
broad goals: to ensure that the public has
access to government information while
preventing the unauthorized use or
disclosure of personal information held by
government departments and other public
bodies. The Information and Privacy
Commissioner plays an important role in
maintaining this balance. In addition to
providing independent reviews of decisions
made by public bodies with respect to
requests made under the Act, the
Information and Privacy Commissioner
may offer formal comments on proposed
legislation, as well as providing public
education on the Act.

Ms. Elaine Keenan Bengts was appointed
Nunavut’s first Information and Privacy
Commissioner in 1999. She was
reappointed in the spring of last year for a
third five-year term of office. | would also
like to note for the record that she has
served as the Information and Privacy
Commissioner of the Northwest Territories
since 1996, when that jurisdiction’s
legislation originally came into effect.
Since her appointment, the Information and
Privacy Commissioner has submitted a
total of 12 annual reports to the Legislative
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Assembly of Nunavut. In each annual
report, she has submitted a number of
recommendations for the consideration of
the Legislative Assembly and the
government.

Following its hearings of last October, the
Standing Committee submitted its own
report to the Legislative Assembly. The
government’s response to our report and
recommendations was tabled in February
of this year. Both the Standing
Committee’s report and the government’s
response to it are available on the
Legislative Assembly’s website.

On February 28 of this year, the
Government of Nunavut tabled a response
to the Information and Privacy
Commissioner’s 2009-2010 annual report
and recommendations. While the
government has made progress on some
issues, the Standing Committee notes that
more action is required in other areas, such
as amending the legislation to provide the
Information and Privacy Commissioner
with clear authority to investigate privacy
breaches, moving towards establishing an
access to information and protection of
privacy framework for municipalities, and
addressing the issues of health-specific
privacy legislation and electronic health
records.

The Standing Committee notes that
government departments and other public
bodies are becoming more reliant on
electronic means of communication. This
poses challenges in maintaining
appropriate levels of privacy and ensuring
the security and safe storage of this
electronic information.

The Standing Committee further notes that
the Premier made a statement during the
recent fall sitting of the Legislative
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Assembly concerning the Government of
Nunavut’s plans to introduce amendments
to the Access to Information and Protection
of Privacy Act. She indicated that “there are
a few administrative changes to be
considered. However, the major change to
be considered is to make privacy oversight
mandatory.” She also indicated that “the
proposed amendments will bring the
Government of Nunavut’s Access to
Information and Protection of Privacy Act
up to national standards for the protection
of personal privacy. ...the proposed
amendments will allow individuals the
ability to complain to the Information and
Privacy Commissioner if they feel that the
Government of Nunavut has
inappropriately collected, used, or
disclosed their personal information. It will
also make it mandatory for departments to
report privacy breaches within their
departments to the Information and Privacy
Commissioner.”

Today’s hearing provides an opportunity
for the Information and Privacy
Commissioner’s observations, concerns,
and recommendations to be discussed in
public. The Members of the Standing
Committee look forward to a productive
exchange today with the Information and
Privacy Commissioner.

Tomorrow, senior officials from the
Government of Nunavut’s Department of
Executive and Intergovernmental Affairs
will appear before the Standing Committee
to publicly account for the government’s
actions in response to our
recommendations and those of the
Information and Privacy Commissioner.

In keeping with parliamentary practice, the
Standing Committee anticipates reporting
back to the Legislative Assembly with its
findings and recommendations concerning
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these hearings.

Under the Rules of the Legislative
Assembly, the government will be required
to table a formal response to our report
within 120 days of its presentation.

With that, 1 will again welcome the
Information and Privacy Commissioner to
our hearing and invite her to make her
opening statement. Thank you.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Good afternoon. | am very
pleased once again to be able to appear
before you to update you on the activities
of my office and share with you some of
the highlights of my 2009-2010 annual
report.

The Access to Information and Protection
of Privacy Act is an important component
of the balance which is democratic
government. In Sweden, the Freedom of
the Press Act of 1766 granted public access
to government documents. It thus became
an integral part of the Swedish Constitution
and the first ever piece of freedom of
information legislation in the modern
sense.

That Act created the “Principle of Public
Access,” which remains the basic principle
behind all access to information legislation
to this day. That principle provides that the
general public are to be guaranteed an
unimpeded view of the activities pursued
by the government and local authorities.
All documents handled by the authorities
are public, unless legislation explicitly and
specifically states otherwise, and even then,
each request for potentially sensitive
information must be handled individually,
and a refusal is subject to appeal.

In Canada, the first ATIPP legislation was
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implemented in 1983 at the federal level,
followed closely by each of the provinces
and territories. In fact, New Brunswick has
just, in the last year, implemented privacy
legislation, making it the last Canadian
province to do so.

Today modern technology has made
information one of the most valuable
resources there is and, as noted by Suzanne
Legeault, Information Commissioner of
Canada, in her 2009-2010 annual report,
“In a knowledge-based economy, public
sector information is essential to foster
collaboration and innovation among public
sector organizations, individuals, and
businesses.”

The theme of the message in my annual
report this year is centered on “Access by
Design,” a concept coined by the
Information and Privacy Commissioner of
Ontario. “Access by Design” suggests a
more proactive and focused way to disclose
information held by government agencies.
This represents a whole new way of
dealing with the disclosure of government
information. It contemplates that, in time,
almost all information held by public
bodies will be disclosed as a matter of
course and will be readily available without
the need for a formal access to information
request.

We’re a long way from that goal, but there
are a number of governments that are
making the effort to go in that direction.
The cities of Edmonton and VVancouver
have both started to develop systems for
proactive disclosure, as has the Province of
British Columbia. Other governments are
watching these projects carefully and
planning similar projects of their own.
Before any such system can be successful,
however, governments have to start being
far more focused on the way information is

D C>c PeI% 1993-UN<oJ
LRLDSHbdaC. P CNA*LJC Ao/ <C
NP NE, ¢ ¢ o> >GEAAL CAL
QGJM LeU®CCA%a.c DI CALASM®
PJecse<J 5Ne ba Cr.

DM CLbd< PACARC><R0DC
<AONSbSTON>HEC*LC <AtLo Db >S*LC
AN —J DNDLYcnoslC bliPa baCl
D>obboC 2009-2010 Sb>ALCSINoC Ciobed<
DNCPLYASh®DC ACSHA<5bS*LC
bD*NNC>HNP bIASHNNoC Ao
ANCnA\*o.

Coac Dobbnbeo DSbD>Isbe H<CsL,e
JsbPoC P> dbdc Ad*a Sose Coa

NePCP>c PeI® blYa Lot G*N>ADT
D>Sb>YSb®Io > dbD>oseh ¢ <L
bLe5<IC®D 0¢ SboS NP4 o IC
DP/PAPNPNTC LRLbda®. CAL oCWUD®,
NoPrINIC oCULA>S ALAC*LIS; CLbd<
DNLASDNLE NMSINPYD>YoS ALDALSC
NPCP>J%a S HNE, IDA%a<*a S 5N

Db/ G b 5 HNE.

A Cta dRabc %%, PYdo M b >C
LRLbIC CL>L DG*< s LC ACLC,
ReJR CLEAT AR CIYLC®IC N\®PshcCasIc
<AL Cedd >N betAL TC <P*Ne
LRLEIC PAPACNKGATNE < 5 g
Acna ONE CALASIC

bercN®Dsbc P®N*adc LRLDNC
ASAJANNH®IC Sh_o% IPZPIPNND>LC




gathered and stored. Systems must be
designed so that access is contemplated at
the beginning rather than as an offshoot of
the system.

I have been concerned for some time about
the role that email plays in the way that the
Government of Nunavut works. | get that it
is an easy and efficient way to do business.
I understand that. However, it is not very
secure and the proper storage and
management of email records is a
significant challenge. As a first step, | think
Nunavut needs to get a handle on how
employees use email to do business. |
would say that 80 percent of the records
which I review in doing access reviews are
made up of email correspondence; chains
of emails, duplicates of emails, forwarded
emails, email chains which change topics
in midstream, and emails which combine
private messages with work related
messages.

There is a lot of work to be done in getting
control of the email monster and | would
encourage the Government of Nunavut to
put some time and resources into
developing a more effective email regime.
There are policies and | understand that,
and policies are good, but they’re not
sufficient. Nunavut is not alone in this
challenge, but it is definitely a challenge
that this government must take ownership
of.

Generally speaking, it was another fairly
quiet year for my office. | opened only five
review files and completed two review
recommendations. One of the
recommendations was in response to an
access to information matter and one was
as a result of a privacy complaint. Both of
those reports are summarized in my annual
report and in both cases, the
recommendations made by my office were
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accepted.

The privacy review that I did highlighted
the challenges of keeping personal
information private and confidential in a
small community. This has been a
recurring theme over the years for my
office. Ensuring that personal information
gleaned from the work setting is not
disclosed to a wider audience in a small
community where everyone knows
everyone else and is probably related in
some way to most is a challenge. It is
something that employees, particularly in
the smaller communities, should always be
thinking of and working on.

I suppose | should not be surprised that it
was the “Looking Ahead” portion of my
report that caught the attention of the press
when my annual report was tabled in the
Legislative Assembly earlier this fall. In
that section of my report, | expressed my
frustration with the lack of progress on
many of the recommendations which I have
made over the years. Although many of my
recommendations have been repeated more
than once and in the case of one particular
recommendation, | think it has been
repeated in every annual report | have
tabled since the birth of Nunavut.

It has been an ongoing source of frustration
and concern to me that although the ATIPP
Act provides rules and regulations to
govern how public bodies can collect, use,
and disclose personal information, there are
no formal oversight provisions in the Act.
That said, | am pleased to hear that the
Government of Nunavut has now
committed to a review of the Act and, in
particular, changes to the legislation which
will amend the Act to provide for that
formal review process in the case of
privacy complaints. This will be a huge
step forward and | look forward to being
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given the opportunity to comment on the
draft legislation as it is being prepared. |
hope as well that this review may address
some of the other comments and
recommendations | have made over the last
number of years.

In closing, | would like to leave you with a
quote from my colleague in Alberta, Frank
Work. Commissioner Work, in his final
annual report to the Legislative Assembly
of Alberta before his retirement next
month, encouraged the government to take
a leadership role in meeting the objectives
of the Alberta’s access and privacy
legislation. In so doing, he said, and |
quote, “I do not think that simply obeying
the [Freedom of Information and Protection
of Privacy] Act makes anyone a leader in
accessibility and transparency. Obeying the
law is simply what we are all supposed to
do. You are not a leader just because you
stop at a red light. Leadership, to me, is
about being out there, ahead of the law,
showing by example the way things should
be.”

I encourage the Government of Nunavut to
be a leader. Be ahead of the law; show an
example - the way things should be.

I thank you for your attention and would
invite any questions or comments you
might have.

Chairman: Thank you, Ms. Keenan
Bengts. If we turn to our agenda, we’re at
agenda item No. 5, which is a health break.
What’s the wish of the Committee? Are we
in agreement?

Some Members: Agreed.

Chairman: Okay. We will take a 15-
minute break. Thank you.
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>>Committee recessed at 13:52 and
resumed at 14:10

Chairman: Thank you and welcome back.
We will move on to item No. 6 on the
agenda today. Members’ general comments
to the Information and Privacy
Commissioner’s opening statement. On
that, | have the Member for Igaluit West,
Ms. Ell.

Ms. Ell (interpretation): Thank you, Mr.
Chairman. I would like to say “hello” to the
people of Igaluit West who are watching
the televised proceedings.

I would like to first of all welcome Ms.
Elaine Keenan Bengts. | am very thankful
that she is here to make an appearance in
front of the Committee on the Oversight of
Government Operations and Public
Accounts. | apologize for not being quite
familiar with how you would say
“Information and Privacy Commissioner of
Nunavut,” but I’m sure that I’ll get the
hang of it. It’s a very important position.

My question is in regard to her opening
comments. She made a comment on having
free public access to government
documents. In your annual report and
because she has been an Information and
Privacy Commissioner for quite a while,
my question is in regard to the process of
accessing public documents or requesting
access to personal information.

The government is supposed to respond to
our requests within 30 days, but at times,
they might not even respond to our request
and we have to go through the Information
and Privacy Commissioner. My question
is: have there been any requests that were
denied or were not responded to by the
government? Thank you, Mr. Chairman.
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Chairman (interpretation): Thank you,
Ms. Ell. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you. There is a
provision in the Act which says that if a
response hasn’t been received within 30
days, there is a deemed refusal, at which
point it is assumed that the government has
refused to provide the requested records
and a review to my office is available.

Does that answer the question?

Chairman: Thank you, Ms. Keenan
Bengts. Ms. EII.

Ms. Ell: Thank you, Mr. Chairman. Yes.
Just further on the tabled annual report
from 2007-08 insert is a document called
“The Request Process,” which | believe the
privacy commissioner had put together for
us. The last recourse is titled “Applicant
may appeal to the Nunavut Court of Justice
within 30 days.” My question to you, Ms.
Bengts, is if any requests have actually
gone to that point up to now. Thank you,
Mr. Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. In Nunavut, I don’t think there
has been any court review of any
recommendations. For the most part, in
Nunavut, my recommendations have been
accepted. There are a few far and wide that
are not.

I think there is a barrier when you say you
have to go to court because as soon as you
talk about court, you’re starting to talk
about money and the cost of going to court,
and that sort of thing. So | think it kind of
creates a barrier. If the applicant has deep
pockets, they may pursue it further if
they’re not happy with the Minister’s
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decision, but in most cases, my gut says
that people are just kind of going, “I guess
there’s not much more I can do,” because
when you start talking about court, it’s a
whole other ballgame. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. EII.

Ms. Ell: Thank you, Itsivautaag. So a few
and far between applicants have probably
wanted to go to the Nunavut Court but
have not had the opportunity to do so
because the onus is on their pockets to
pursue any matter further. I wonder: would
you recommend that the Access to
Information and Protection of Privacy Act
be amended to give you the right to appeal
decisions of public bodies for you to go to
the Nunavut Court of Justice and, if so,
why or if not, why not? Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I’m smiling because, of course,
I would like that power, to take something
to court, because when | make a
recommendation, it’s because that’s what |
believe the Act says and if it’s not
followed, there are some instances. | don’t
think I take everything to court where my
opinion wasn’t followed, but there are
some instances where | think that it would
have more impact, where we really need to
know whether my interpretation is correct
or the public body’s interpretation is
correct, and a court can do that.

So yes, I would love to have that option,
many of my colleagues do, and it’s used
within reason and on occasion to take

governments to court on recommendations.

I think it would be an extra tool in my
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toolbox and very useful. Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. ElI.

Ms. Ell (interpretation): Thank you, Mr.
Chairman. I would like to thank you for
your response. You stated that your
colleagues nationwide have the same
opinion as you. Would there be a
difference? If you were given that
responsibility or the ability to make that
type of decision, would you do so? Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you,
Ms. Ell. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I think I understood the question
as: if I had that power, would I use it? And
the answer is yes but only where | thought
the issue was important enough. It would
have to be a larger issue as opposed to an
individual request that only affects one
person. If it’s a decision that will affect
many more down the line and | think it’s
wrong, yes, | would probably use it. | can
give an example of the sort of thing that
that kind power would be used for.

In Newfoundland and Labrador, the
Information and Privacy Commissioner
recently took its government to court
because a department refused to provide
the Information and Privacy Commissioner
with records for his review. This had
nothing to do with giving the records to the
applicant, but the Information and Privacy
Commissioner needed the records to look
at for his review and they were refused to
him on the basis that the government said
they were protected by lawyer-client
privilege.
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That may well be, but in order for an
information and privacy commissioner to
determine whether or not a document
actually is protected by solicitor-client
privilege, we have to see it. We have to be
able to look at it and say, “Yes, you’re
right” or “No, that’s not really solicitor-
client privilege.” The government had
refused to give the Information and Privacy
Commissioner the documents to determine
that.

He took the government to court on that
issue and the court held him in favour. So
now the documents have to be given to the
Information and Privacy Commissioner,
who can then look at them, analyze them,
and determine whether they are, in fact,
covered by solicitor-client privilege and
make recommendations accordingly.

So that’s the sort of thing that | would use
that sort of power for. Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. EII.

Ms. Ell: Thank you, Mr. Chairman. That
raised another question. Can the court
actually force the government to give
information at that point or would the
government still be able to withhold that,
the way the status quo is at this present
time? The previous question that | had
asked was this practice of taking the
government to court by a commissioner
would not be foreign to Nunavut, as |
believe you mentioned that other provinces
already do this as practice. Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
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Chairman. A court order binds whoever it’s
made against. There is a right of appeal
from a court order: the Court of Appeal of
Nunavut; the Supreme Court of Canada. At
that point, there is no further appeal.

Chairman: Thanks, Ms. Keenan Bengts.
Ms. Ell.

Ms. Ell: Thank you, Mr. Chairman. Do
other provinces give commissioners the
authority to take the government to court at
this time? Thank you, Mr. Chairman.

Chairman: Thanks, Ms. Ell. Ms. Keenan
Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I know that some do and some
don’t, and I can’t tell you off the top of my
head which do and don’t. Obviously
Newfoundland and Labrador does. Alberta
does. Other than that, I can’t tell you which
of them do and which of them don’t, but
it’s about 50-50, | think. Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. The next Member | have on my list
is the Member for Tununig, Mr. Enook.

Mr. Enook (interpretation): Thank you,
Mr. Chairman. | would like to welcome
Elaine Bengts to Nunavut and to our
House. Before | proceed with my question,
I believe we are at Members’ general
comments. Before | proceed, | would like
to supplement the Member’s question in
regard to who has the right to take the
government to court in regard to access to
information and privacy. Why is it that
some provinces are given the right and
some of the provinces don’t? | would like
to hear your opinion on that. Thank you,
Mr. Chairman.
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Chairman: Thank you, Mr. Enook. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. When information and privacy
legislation was established throughout the
country, some provinces were ahead of
others and some provinces are still ahead of
others, but they developed in different
ways and there are different approaches.

For example, the Information and Privacy
Commissioner in Ontario and the
information and privacy commissioners in
BC and Alberta all have order-making
power. That means that what they say goes.
There’s no ministerial decision based on
recommendations. The remaining
jurisdictions, including Nunavut and the
Northwest Territories, are more like an
ombudsman, where the recommendations
are made and somebody has to consider the
recommendations and either accept or
reject those recommendations, as the case
may be.

So the reason legislation is different is
because it was developed at different times
and with different governments in place in
different provinces. They’re all very similar
in many respects, but there are certain
differences in all legislation. Thank you,
Mr. Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Enook.

Mr. Enook (interpretation): Thank you,
Mr. Chairman. (interpretation ends) I can
only assume your stand on it. | will get to
my first question. (interpretation) Perhaps
I’ll speak in Inuktitut. On page 2 of your
report, | believe it’s the “Access by
Design.” | believe that’s pretty new in
Canada and started to be utilized by the
provinces. “The cities of Edmonton and
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Vancouver have both started to develop
systems for proactive disclosure, as has the
Province of British Columbia.” Could you
tell us what “Access by Design” means?
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you, Mr.

Enook. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. It’s a concept that suggests that
when we develop systems, we create those
systems so that if somebody asks for
information, it can be easily provided
without needing to go to an information
and privacy commissioner. There are, for
example, programs which would
automatically redact or remove names.

So “Access by Design,” essentially, is a
concept that says that when we build our
systems, when we change from one
computer system to another, we change it
with access in mind so that it becomes
easier and easier and easier to disclose the
information without having to go through a
lot of hoops. It’s very much in its infancy.

What they’re doing in Alberta, in
Edmonton and VVancouver is they’re
gathering together a lot of documents and a
lot of records that intuitively just should be
disclosed, things like contract information,
which you do here for the most part, things
that really don’t have any reason not to
disclose. They’re trying to gather it all
together in one place so that the public can
access it electronically.

It would be a huge undertaking to try and
do things retrospectively, but “Access by
Design” suggests that we do it with the
future in mind, that we start doing things
now so that in the future, the access is
already there and it’s easy. It’s just in its
infancy. It’s a concept that’s in its infancy,
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but it’s something that makes a lot of sense
to me.

I hope that answered the question.

Chairman: Thanks, Ms. Keenan Bengts.
Mr. Enook.

Mr. Enook (interpretation): Thank you,
Mr. Chairman. Thank you for your
response. | would just like to add further
for my clarity. Nunavut is a very large
territory and the largest in Canada. We
have access to information by different
mediums, like computers, and other tools
for communicating. So if we were to use
this “Access by Design,” it wouldn’t create
complications for us because of the tools
that are available today. Thank you.

Chairman (interpretation): Thank you, Mr.
Enook. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. The whole idea of “Access by
Design” is that it takes away those
problems. When you create you systems,
when you change your systems, and when
you improve your systems, you do so with
access in mind down the road. It’s
impossible today, there is no doubt about it,
but if we start thinking ahead, and that’s
what this is all about is thinking ahead, to
the future and start creating our systems so
that access is in mind right at the
beginning, that makes it easier, not harder.
Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Enook.

Mr. Enook (interpretation): Thank you,
Mr. Chairman. | would like to thank the
commissioner. My other question applies
to all of Canada and worldwide, but
especially in Nunavut, where we have
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small communities and we do use the
computer a lot. Even though the
communities are far apart, we can work
together by way of email and
communication tools.

You were talking about the use of email in
the government system. It sounds like
you’re concerned about the use of email,
how it’s used, and some confidential
information that might be accessed by
people who shouldn’t see it. My question
then is: are you concerned about the usage
of emails and the email system within the
government? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you, Mr.
Enook. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. You might have hit on one of
my pet peeves, actually. Email is
important. I get it. We need email to
communicate. What we put in email,
however, we need to start thinking more
about. This isn’t a Nunavut-centric
problem. This is everywhere, but | think
the use of email is far more prevalent here.
As | said, | think probably about 80 percent
of the paper I look at is email.

The things that | read in email just make
me cringe. There are things like in the
middle of a business discussion, | will read
an email from one person to another about,
“Oh, did you know that Sam down the
street was diagnosed with cancer,” in the
middle of a business email. It’s not about
the use of email; it’s about how we use
email, what we put in emails and how
sensitive the materials that we put in emails
are.

If you’re going to be sending a sensitive
document by email, at least encrypt it.
Have the ability to encrypt. If we’re dealing
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only with encrypted email, I’m good, but
it’s the way we think about email. It’s far
less formal than other means of
communication. Even myself, | find myself
when I’m communicating by email, I’ll
often skip the greeting, for example, and
just say, “Hey. How are you doing?” Far
more informal.

As you may know, I’m also a lawyer in
practice. In my own practice, although
every other lawyer who | deal with insists
on communicating by email, | refuse to
communicate on substantive issues by
email because of the lack of security and
how that email can be passed on to
somebody else and how it could get into
the wrong hands. We just have to start
thinking about it more. That’s all I’'m
saying. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Enook.

Mr. Enook (interpretation): Thank you,
Mr. Chairman. Just to get further
clarification in regard to sending emails,
although there’s a bit of a problem with the
concept, the fact that because of the
vastness of our communities in Nunavut,
would we consider writing to each other
through the post office? So that’s why
some of us have a tendency to use email.

I’m not that old yet, but quite a few years
ago, | had received a letter from the
Minister of Education when we were in the
Northwest Territories at the time and when
I saw the seal, it took a whole year to come
to me from Yellowknife. This can still
occur when we send mail through the post
office and we rely on airlines to transport
mail into our communities. | believe that
that’s the reason why we have been using
emails even more so than the post office.
Do you agree with me on that? Thank you,
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Mr. Chairman.

Chairman (interpretation): Thank you, Mr.
Enook. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Absolutely. | mean there’s no
doubt about it. It’s an easy and effective
way to communicate, but we have to start
thinking about some of the things we put in
emails. As | say, if it were encrypted, |
have no problem at all with it. We need to
create some encryption abilities, maybe, in
intergovernmental emails and find other
ways to communicate.

Day-to-day stuff, you’re going to do it by
email, but there’s going to be sensitive
reports that you need to send, there’s going
to be sensitive information that you need to
send, and there’s going to be confidential
information that you’re going to need to
send. Frankly, in my opinion, if you’re
sending something by email, it’s not
confidential and I wouldn’t consider it
confidential.

If you’re asking me to say, “You shouldn’t
disclose this because it’s confidential,” if
you send it by email, the default position is,
“Then you shouldn’t have sent it by email
or at least encrypt it.” There are ways to
use email effectively, efficiently, and
continue to use it efficiently but to make
sure that it’s secure and that the wrong
things don’t get into the wrong hands.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Enook.

Mr. Enook (interpretation): Thank you.
My other question is on page 3 of your
opening comments. It states that there were
only five reviews and two review
recommendations. What does that mean?
Does it mean that Nunavut residents are
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lacking knowledge of our rights? Does it
mean that our legislation for the Access to
Information and Protection of Privacy Act
was done so well that there have only been
five review files and two review
recommendations? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you, Mr.
Enook. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I think it’s a combination of
both. I know that the Act is being used. |
read this morning on the plane over,
actually, that there had been some 90 or so
access to information requests received
over the course of the previous year. In the
previous year, | had even fewer files. |
know the Act is being used and people are
getting the information they are requesting.
It suggests to me that they’re getting what
they ask for or they would be coming to me
more often.

That said, I think that my office could do
better in educating the people of Nunavut
about the Act and their rights under the
Act. If I’m honest, | would say that’s
probably my biggest failing as the
Information and Privacy Commissioner is
that I’m not getting the word out as well as
I should. Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. The next Member | have on my list
is the Member for Akullig, Mr. Ningark.

Mr. Ningark: Thank you. | have a
question in regard to the address by the
Information and Privacy Commissioner.

Madam, in your conclusion, before | ask a
question, I would like to quote a quote
from, | suppose, Commissioner Work.
“Obeying the law is simply what we are all
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supposed to do. You are not a leader just
because you stop at a right light.
Leadership, to me, is about being out there,
ahead of the law, showing by example the
way things should be.” I think that depends
on where your position is, Mr. Chairman.
As a politician and as a lawmaker, | would
think twice before I run the red light.

I would also like to draw your attention,
Madam Commissioner, in closing, you
state, “I encourage the Government of
Nunavut to be a leader. Be ahead of the
law; show an example - the way things
should be.” I like this, Mr. Chairman.

I don’t know whose ordinance in the
legislature we follow. | was told in the
NWT, when | was a Member of the NWT
legislature, and here in Nunavut, that any
Minister is not obliged to answer questions
of the ordinary MLAs, yet we talk about
transparency, we talk about democracy,
and we talk about accountability. Whose
ordinance is it that any Minister of the
Crown is not obliged to answer questions if
he or she doesn’t want to? Where is this
coming from, Mr. Chairman? Thank you.

Chairman: Thank you, Mr. Ningark. Ms.
Keenan Bengts.

Ms. Keenan Bengts: I’m not sure | heard a
question. Is the question: are Ministers
obliged? Is that the question? | don’t know
enough about legislative protocol to answer
that question. I’m not a legislator. | have
never sat in a Legislative Assembly. | do
know that information about what a
Minister does is available through the
Access to Information and Protection of
Privacy Act. It’s a different way of getting
it, but there is a way and that’s through the
Act. Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
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Bengts. Mr. Ningark.

Mr. Ningark: Thank you, Mr. Chairman.
Most questions in the House, in this case,
in this legislature, are seeking information
of the Minister’s office. Therefore,
Ministers should be obliged to answer, but
we are told that any Minister is not obliged
to answer if he or she doesn’t want to.
Perhaps I’ll take that to the next level
tomorrow when the Ministers are here in
this forum. Thank you, Mr. Chairman.

Chairman: Thank you, Mr. Ningark. Ms.
Keenan Bengts, if you would care to
respond.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. | was just going to say that if
you don’t get the answers you want within
the Legislative Assembly, make an access
to information request. There is nothing
stopping any of you from doing that. Thank
you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. The next Member | have on my list
is the Member from Baker Lake, Mr.
Aupaluktug.

Mr. Aupaluktuq: Hello to all the viewers.
Thank you, Mr. Chairman, for allowing me
to ask a question. | also welcome the
Information and Privacy Commissioner,
Ms. Elaine Keenan Bengts.

My colleague has mentioned that as elected
officials, we’re mandated by our voters, but
also as elected officials, we’re ensuring that
legislation is up to date to ensure all
services to constituents and rights are
protected and all the services are enhanced
for individuals as well as all Nunavummiut.
Our rights as Canadians are supported by
the Charter of Rights and Freedoms, the
Canadian Constitution, as well as the
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Canadian Human Rights. We’re lucky to
ensure that social justice is a right to all
Canadians so that we may empower each
individual as well as the people.

Mr. Chairman, as elected officials, the
general public has repeatedly asked that all
levels of governments have policies and
legislation to govern openly, more or less,
in other words, transparency and openness
or honesty. | may raise a few issues later on
in detail, but | understand that there are a
lot of Nunavummiut who are quite happy
with the lines of questioning asking for
accountability and transparency at all levels
of government.

I find it very intriguing as well that you do
recommend and identify that municipalities
should also be included as local
governance. Mr. Chairman, | wanted to
raise this perception because in every
municipality and levels of governments,
various forms of levels in different
communities, there are a lot of historical
ties as well as control. Maybe some
communities operate smoothly. Maybe
some communities have had a historical
past of having what would be perceived as
possibly patronage or nepotism, in some
cases. With this, we have to speak about
issues that really affect every community.

It makes me feel not uncomfortable but
encouraged to be able to address the issue
as well in which you have identified the
fact that municipalities should also be
included. Mr. Chairman, | raised that issue
because the federal government and their
agencies and territorial governments use
access to information and protection of
privacy. It’s indicated that it has been
identified that local governance also must
comply, but in this case, there’s no official
legislation or anything to enforce it.
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Historically democracy has been created
for local governance in each community
and each community is affected by daily
operations and their decisions as well,
whether it would be prudent fiscal
spending or allocations of economic
development and transportation, as an
example.

If I may, Mr. Chairman, even further are
such examples as local elections, such as
ballot counting, returning officer
identification, council appointments,
possible other areas of conflicts of interest,
residential requirements, and ensuring that
economic development requests for
proposals, tenders, and contracts are done
accordingly. If something like this was to
be enforced, it would be nice to get rid of
systematic discrimination in some areas
that hinders communities from progressing,
whether it would be local politics or
regional politics.

I just want to enforce the fact that it is nice
to see in your comments on page 3, the last
paragraph, as well as page 4, the next
paragraph, you indicated that you have
made recommendations repeatedly more
than once. | think we’re in a great position.
We’re getting to 2012. | think the growth
stage and growing pains are very evident in
Nunavut, and with that as well, working
hand in hand with various levels of
government becomes an issue.

As you know, the communication and
dialogue between local, territorial, and
federal governments is very essential. It
would be nice if we could have all three
levels of governance comply with access to
information and protection of privacy to
ensure that every community and every
Nunavummiug have the ability and the
right to exercise the information that they
should have readily.
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With that just being a comment, Mr.
Chairman, I also want to emphasize with
what my colleague, Mr. Joe Enook, said
about email concerns. With the GN email
concerns, there’s susceptibility for
misinformation directly and indirectly that
affect all GN staff, whether it would be
personal or professional. This creates a lot
of concerns for legislation, such as you can
victimize people by slander, defamation of
character, misleading information, as well
as breaking down the integrity of the GN
staff with the way they approach their work
mentally, personally, and professionally.

As you know, personal and professional go
hand in hand, and if you’re being dealt with
in a negative way in the workplace, which
you have no way to have reprisal or have
an appeals process, this is simply quite
outdated and it must be enforced very soon.
At the same time, | would believe that my
colleagues would also share the same
concerns as well as the rest of
Nunavummiut for having to want and need
accountability.

I think this is a great opportunity and a
wonderful privilege, and this is such an
entity and such an independent office of the
Government of Nunavut that it’s nice. It
may be a little overdue now, but it’s nice to
see that this government is taking the
recommendations seriously.

With that, | just wanted to add that
comment as well for general comments. |
will have further questions in detail. Thank
you, Mr. Chairman.

Chairman: Thank you, Mr. Aupaluktug.
That was a comment; | didn’t hear any
questions, but Ms. Keenan Bengts, if you
would like to reply, I’ll give you the
opportunity.
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Ms. Keenan Bengts: Thank you, Mr.
Chairman. On the first issue, that is,
municipalities, the Northwest Territories,
the Yukon, and Nunavut are the only
remaining jurisdictions that don’t include
municipalities under their access to
information and protection of privacy
legislation.

I have to tell you that right now, I’'m
dealing with an access to information issue
that deals directly with a community in
Nunavut. Access to that information in the
Northwest Territories, | have to tell you
that | deal with it. Probably two out of
every three complaints that come to me
these days at least seem to involve
municipal information, the information that
municipalities hold. So it’s time it has to be
done. I understand what the reluctance is. |
understand that it’s scary legislation if
you’re on the receiving end of it. It raises
the spectre of costs. | understand all that,
but good government requires it.

I’ve had the opportunity to listen to
individuals from India. | think, in my last
year’s annual report, | included one of
those stories and how access to information
in India has transformed the lives of
individuals and has made the governments
far more accountable to the people. Not
that we’re at the stage that the Indian
governments were at, but we don’t want to
get to that stage either before we finally
react and make the municipalities subject to
access and privacy laws. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. | have the Member for Amittuqg on
my list next. Mr. Tapardjuk.

Mr. Tapardjuk (interpretation): Thank
you, Mr. Chairman. | would like to
welcome you, Madam Commissioner. In
your opening comments, | wanted to make
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a comment on the issue of email.

Yesterday we had the Languages
Commissioner of Nunavut appear before
the Standing Committee. Also, Nunavut’s
official languages are English, French, and
Inuktitut. Last month, in the month of
September, anyone in the workplace had
the right to use the language of their
choice, whether it would be in written form
or verbal.

One thing that | would like to get clarified,
Mr. Chairman, is at this time, we use email
to communicate with each other in
Inuktitut syllabics. The Inuktitut syllabics
that are written in the email, if the public
wanted to get access to information when
it’s written in Inuktitut syllabics, how
would you review the email? This is
legislated in Nunavut because of the three
official languages that we have. Could you
explain to me and use an example on that?

In regard to your opening comments on
page 2, if | wanted access to the Inuktitut
email, what would occur and how would it
occur, Mr. Chairman? Thank you.

Chairman (interpretation): Thank you, Mr.
Tapardjuk. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. The Act provides that access to
information is to be available in the
language of choice. So if | was to ask for a
document and | wanted it in Inuktitut, it
would have to be translated. If | were asked
to review something that included... . |
haven’t yet seen any, but if | were asked to
review an email that had been written in
syllabics, | obviously would have to hire
some help. That’s the only way that I could
do it, but I would do it. I would get it
translated and | would figure it out. Thank
you, Mr. Chairman.
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Chairman: Thank you, Ms. Keenan
Bengts. Mr. Tapardjuk.

Mr. Tapardjuk (interpretation): Thank
you. Maybe when the government officials
appear before us tomorrow, I’ll be able to
raise that question again. Just about
everybody can read English, but if they’re
written in syllabics, then they would have
to be translated and verified that the
meaning is correct, so it would require
quite a bit of work. I’m assuming that there
might have to be more legislative work. If
there was a case like that, how can it be
dealt with, especially when we’re pushing
to use the Inuit language as a working
language? That’s why | raised that question
regarding her opening comments, Mr.
Chairman.

Chairman (interpretation): Thank you, Mr.

Tapardjuk. Ms. Keenan Bengts.

Ms. Keenan Bengts: | can only agree that
it’s a problem. That’s all I can do. Thank
you.

Chairman: Thank you, Ms. Keenan
Bengts. Thank you, Mr. Tapardjuk. | have
next on my list the Member from Nanulik,
Mr. Ningeongan.

Mr. Ningeongan (interpretation): Thank
you, Mr. Chairman. | would like to thank
the commissioner for being able to appear
before us. I’ll have more questions at the
appropriate time, but on page 2 and 3 of
your opening comments, it talks about
emails and that they might not be very
secure.

On top of page 3, you stated that “Nunavut
is not alone in this challenge, but it is
definitely a challenge that this government
must take ownership of.” My question to
the commissioner is if she can inform the
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Committee if she knows of anywhere we
can make improvements in regard to
emails. Is there a model we can use that is
being used to overcome this? Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you, Mr.
Ningeongan. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. It’s not solely a Nunavut
problem by any stretch of the imagination.
Every government in Canada is dealing
with the same thing. Every Information and
Privacy Commissioner says the same thing
that we need to get hold of this email
monster. It’s far easier said than done.

Policies are important, but the policies need
to be enforced; more emphasis, as | say, on
security issues; making people think before
they push that button. How do you do that?
I don’t know because the way we
communicate these days is instantaneous.
I’m guilty of it just like all of you will be
guilty of it. I often push that send button
and sometimes wish that I had thought
about it for just one more second.

It’s one of these things that we have to
build into the mindset. It’s not something
that’s going to come overnight because it
hasn’t been built overnight. This way of
communication has become the norm over
a significant period of time and there are
policies out there, sure, that we could use
as precedence. We could go to other
governments and see what they do, but in
my opinion, it’s a matter of making people
think before they push that button and |
don’t know how you do that.

As | said to somebody today, I think,
unfortunately it may take somebody doing
something really bad and it becoming
public before people actually start thinking
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about this, but that’s the way of the world. |
wouldn’t want to see that happen,
particularly as it would probably happen to
somebody who meant well, but it could be
any one of us and it just happens to be the
person who gets caught.

If we can somehow knock into people’s
heads that email has certain disadvantages,
that you need to be more careful with it,
and that you need to send sensitive
information either encrypted or by a
different method, or pick up the phone.
People never call anymore. There are other
ways to communicate and sometimes email
is not the best way. We need to knock that
into people’s heads. | don’t know how you
would do it.

Like I say, it might take somebody doing
something really stupid and it coming to
light. I wouldn’t want it to happen that
way, but that may be what it takes, Mr.
Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Ningeongan.

Mr. Ningeongan (interpretation): Thank
you, Mr. Chairman. We do realize that we
need to do something. Something has to be
done. In the smaller communities,
especially through the local radios, some
people go on the radio, even though it
might be private.

Lastly, it’s not a question, but | appreciate
that the commissioner makes
recommendations, but some of those
recommendations have not been
implemented or they seem to fall on deaf
ears. | just want to reassure you that as
regular MLAs, we will be pushing on this.
That is our responsibility.

When we go to the report itself, I’ll be
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raising questions. That’s all I wanted to
say. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you, Mr.
Ningeongan. (interpretation ends) | have no
more names on my list for Members’
general comments. That brings us to item
No. 7, the review of the report of the
Information and Privacy Commissioner.
Mr. Aupaluktug.

Mr. Aupaluktuq: Thank you, Mr.
Chairman. | might have jumped the gun. |
was going to ask whether or not we would
be able to ask questions now at this time in
regard to the report. Thank you.

Chairman: Thank you, Mr. Aupaluktug.
Yes, item No. 7 is we’re going to dive right
into the report. All Members should have a
copy of the Information and Privacy
Commissioner’s report. 1’1l take a list of
names and we can dive right into it, starting
with the Member from Baker Lake, Mr.
Aupaluktug.

Mr. Aupaluktuq: Thank you, Mr.
Chairman. 1 just want to state for the record
that questions and comments | made were
shared with me by other community
members of different regions as well as
other communities in the regions.

I think, more or less, what | want to expand
on in this question in regard to the
Information and Privacy Commissioner
here is during your last year’s appearance,
we discussed the issue of establishing
access to information and protection of
privacy legislation at the municipal level.
The Standing Committee here
recommended that the Government of
Nunavut, in cooperation with the Nunavut
Association of Municipalities and your
office, review this issue.
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In its response to the Standing Committee’s
recommendations, Mr. Chairman, the
government indicated that, “As including
municipalities under the Access to
Information and Protection of Privacy Act
does raise many governance and
administration issues, it is important that
we do not rush into their inclusion before
we are aware of and able to deal with the
concerns of all parties. However initial
consultation will begin with municipalities
to gain their suggestions on how best to
eventually include their operations under
Access to Information and Protection of
Privacy Act.”

Mr. Chairman, | want to ask our official
here, as an independent office, has your
office been approached to work with the
Government of Nunavut and the Nunavut
Association of Municipalities on this issue
and, if so, what progress has been made?
Thank you.

Chairman: Thank you, Mr. Aupaluktug.
Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I have not been approached at
this point on this issue, so | don’t know
what, if any, advances are being made.
Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Aupaluktug.

Mr. Aupaluktuq: Thank you, Mr.
Chairman. As legislators, your
recommendation is that municipalities be
included. Just for the record, during the
process to have this implemented, it would
have to go through the House. It would
have to be accepted through the process. As
a follow-up, I want to state the fact that it
has been a long time, as you have stated in
your opening comments, since the
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beginning, you have tried to get this tabled
through.

I just wanted to state for the record that you
noted that you were very pleased that the
government has now committed to review
the process in the case of privacy
complaints. You noted that “This will be a
huge step forward and | look forward to
being given the opportunity to comment on
the draft legislation as it is being prepared.”

Mr. Chairman, | just want to emphasize
again that the people of Nunavut have
shared their concerns about making sure
that there are three levels of governance
that are held accountable. This is in no way
particularly picking on any community nor
mine, but the fact that there are people who
have shared some genuine concerns about
transparency at local levels and to see
whether or not this government can also
help implement, that proper process and
due process are being exercised in each
community to ensure that there is
accountability, to ensure that someone is
held accountable, and that committees and
councils are there to be elected to represent
the best interest of each community.

Mr. Chairman, the other question | had, if |
may, you had raised this issue at the time
before in regard to access to information or,
more or less, the protection of privacy of
electronic records in regard to health
matters. Mr. Chairman, you had raised that
eloquently before in the House.

If I may, | want to ask. The Government of
Nunavut’s 2009-2010 annual report on the
administration of access to information and
protection of privacy indicates that the
Department of Health and Social Services
has worked with the GN’s Privacy
Advisory Group to create “industry
standard privacy and security policies that

LDASY"<IN>a DSbe/L®eb>LAC C*a
~NePCP>Ne’LLAD®.

SdALA*0G®*DN> P P<L/LcLC CLbdo™*L
b**Ja®*Icn ol bR INP>L®

B>rL DN AYn<dDod*Le. CAL
P<LOYUA®a ALY GALAC.

DSbbbeaPLE 5L, APYRPCS, o DLT>C
AFLOINT o€ DbPPSb®e<LLC A*LALC
LR]ULAC LOA*LN<KANCb™*LC oac®o Lo
D>RUC LRLedNyDC
ADc*NNRe—dJ*asL*LC dDo oac o
LCSD>ONE bNLAC bNLNGE S
PLL®DAN*Q " HNP Do oaco.

AP R>C®, IA®D/ N LLPbDIYS
>o>IN/LTSS DNDL NN odC

b**Ja Do I¢ bS\D>LEdC

Jro b N Onos ¢ Db DT LADE
LcLcDSAT.

JANSLY*Le 2009-2010 <5GJ*Lo DodbsC
Coa DSbe//LLLE Cbd<o

4o <sb*a *NDRC Ao ndedC
ACLSbNSH®ZLLC SHPNLAPLDYGC P 5P
LcCCPSbCod®IoCc b**Ja I noslc
eCastlLNoC <D<LSa<

36




will govern the Nunavut Interoperable
Electronic Health Record.”

Ms. Keenan Bengts, have you been
consulted by the Government of Nunavut
concerning the issue of safeguarding
electronic health records? Thank you, Mr.
Chairman.

Chairman: Thank you, Mr. Aupaluktug.
Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Yes and no. | met last year with
a number of members of the team who
were working on this issue. | haven’t heard
from them since. This is another one of
those recommendations which I have been
making for some time. | don’t think
policies are sufficient, particularly when
we’re talking about personal health
information, which is, | would say,
probably the most sensitive information
there is about an individual. | would hate to
see privacy delegated to a policy when it
comes to the protection of privacy. This is
also an issue that’s being dealt with.

In fact, I came from Ottawa, where we
have been meeting for the last two days at
the pan-Canadian forum, which is dealing
with the interoperable health record and the
privacy aspects of a pan-Canadian
interoperable health record. We were
meeting with a member around the table
from each oversight body, such as mine,
and a member from each ministry. Those
are hugely helpful meetings to get to where
we need to be in terms of privacy in health
records. It’s an incredibly complex issue,
privacy in health records, because if we’re
using only the Access to Information and
Protection of Privacy Act, for example, to
govern this... .

I go to a doctor because I’ve got a
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headache. I’m giving my information to
that doctor for the purpose of dealing with
my headache. That’s the only thing he can
use it for, but if he’s doing his job properly,
he’s making a record of that. The next time
I go to the doctor, it may not be the same
doctor; it may be a different doctor. He’s
seeing that information about my headache.
I didn’t give my consent for that doctor and
we all assume that it’s going to be there.
We all implicitly consent, but if we’re
going by our Act right now, that
information about my headache was not
collected for any purpose but to deal with
that headache at that time. If he’s going to
use it for any other purpose, if he’s going
to disclose it to any other person, he needs
my consent.

That doesn’t work in the health sector. We
know this. It’s much more complex than
that, which is why I have been pushing for
privacy legislation that deals with the
health issue only. It’s even more important
in Nunavut because we use so many
southern resources. I’m meeting tomorrow
with some people who are dealing with an
issue of birth records for Nunavut children
born in the south and how we get those
records back into Nunavut.

It’s an incredibly complex issue and you’re
absolutely right, we need to put more
emphasis on it. Policies won’t do it. | mean
it’s good that there is a policy, thumbs up
on the policy, but it’s not enough. Thank
you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Aupaluktug.

Mr. Aupaluktug: Thank you, Mr.

Chairman. I also want to indicate that you
yourself as Chair and Mr. Ningeongan and
Mr. Tapardjuk have touched on the health
issue. So if I may, I want to ask in another
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area while my time is still operable here. |
want to ask Ms. Keenan Bengts in regard to
procurement and leasing activities. | think
this goes in line with maybe Economic
Development and Transportation or
municipal, but in essence, the territory is
involved.

My question is the Standing Committee has
repeatedly recommended that the
Government of Nunavut’s Crown
corporations table annual reports on their
contract, procurement and leasing
activities. Although the government agreed
with this recommendation, only the
Nunavut Housing Corporation and the
Qullig Energy Corporation have begun to
provide this information. Mr. Chairman, |
want to ask: has the Government of
Nunavut discussed this issue with your
office? Thank you, Mr. Chairman.

Chairman: Thank you, Mr. Aupaluktug.
Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. No, the answer simply is | have
not had any discussions with anyone on
that issue. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Aupaluktug.

Mr. Aupaluktuq: I certainly thank you. |
hope we can assist you with that and | hope
we can be using our resources to
implement that and hopefully we will have
a different answer next year.

In regard to procurement, aside from that,
on the flipside, Mr. Chairman, | want to ask
Ms. Keenan Bengts on breaches of privacy.
The 2009-2010 annual report stated that,
“The Information and Privacy
Commissioner has no formal legislated
authority to receive a complaint about a

AL T PLT R, C¥2>*L o PAbeCoeC
<D%Ddo 1> boAST S
AMSGRnrbd 0bA 0a 2o AcPoNE

bNLAGE_*JNE IDcSdnbeCs*LC 0a DT
NrSdNPy*Ne Dabb*Megc N®PsheCide5Ne
bedderdN reo. A, LRLEIS Qv sel Ll H<C
CLMATU, PP<o 0a P A Honase<bde
Sd°cd 5 LWLLLC AANSL®bPYG Coa
D>bsbNPy>ALLLYLC Cod< MLo? Sdy*al™,
A RPCSe,

AP/ <XPCSe OLNNJO): sdy*al™, C
A><K 0I5, TN P <A,

Pa <A OLNNMNJO): l‘d'7°'o_fb’ ASRPCSb,
dwA, DsbsbNsbeLMNL®D™M, CLOL Mhot.
sdyal®.

AP/RPCSe (ONNNJO): sdvy2al®, M Pa™
<A, TC D<K obD5%,

APB< 58D (ORNNNUO): AbLP*a LN >S JC
Ac®o € DN cdodo.

CA*do*Lc oPADBCo "l JANSLTYG.
¢dlMNo ¢ b**Ja *Icno ¢ 2009-2010
Ca blPaP>< LclNJe /Sdren<sbosebe
b>rNo 5% D droN“H*G ¢
LMol CAL CSPbeda **LC CsbLC

39




breach of privacy, or to do an investigation
or make recommendations.
Notwithstanding the lack of a formal
mandate in this regard, this office routinely
accepts complaints and undertakes
investigations and provides reports and
recommendations when a member of the
public complains that their personal
information has been improperly collected,
used or disclosed by a public body. There
IS no requirement that a public body
respond to such recommendations or even
that they co-operate with the Information
and Privacy Commissioner in her
investigation of such complaints.”

With this, there are people at local
governments in different regions who have
wanted to access information but have not
been able to get the information that they
need in order to ensure there is
transparency and accountability. In regard
to breaches of privacy, such an example
that you had mentioned was the emails for
GN staff.

If I may, Mr. Chairman, my question to
Ms. Bengts is that your 2010-11 annual
report indicates that you opened one file in
a privacy complaint. Can you indicate if
this was successfully resolved? Can you
comment on whether or not the GN
cooperates with your office in such cases,
even though there is no legal requirement
for it to do so? Thank you, Mr. Chairman.

Chairman: Thank you, Mr. Aupaluktug.
Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Yes, | regularly receive
complaints. I investigate them. | have never
had a public body say, “No, we’re not
going to cooperate with you. We’re not
going to do this.” So notwithstanding the
fact that it’s not legislated, | suppose I kind
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of throw my weight around a bit and
people comply with my requests. I’ve
never had anybody say, “No, we’re not
going to do that.”

Furthermore, when | make
recommendations, recommendations on
privacy breaches are a little different than
recommendations on access. When it
comes to privacy, once a privacy breach,
always a privacy breach. You can’t put it
back in the bag. You can’t take it back. So
my recommendations in terms of privacy
breaches normally are focused on how to
do things differently or better. Most of the
time when | make recommendations to that
effect, to prevent future privacy breaches,
my recommendations have been accepted.

I’m getting it done, but at some point,

somebody is going to take me to task and
say, “Nope.” So it’s really good to know
that some time in the near future, | hope,
we will have the legislation that gives me
that authority. Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Aupaluktug.

Mr. Aupaluktug: Thank you, Mr.
Chairman. | want to thank madam for
providing that information as well. 1 just
wanted to ask those lines of questions in
relation to the opening comments that | had
made reference to, and | would like to
leave the floor open for the rest of my
colleagues. Thank you, Mr. Chairman.

Chairman: Thank you, Mr. Aupaluktug.
The next Member that | have on my list is
the Member from Akullig, Mr. Ningark.

Mr. Ningark: Thank you, Mr. Chairman.
Thank you, Ms. Commissioner. My
question is to do with public use of the
Access to Information and Protection of
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Privacy Act.

I have two communities; one has a fairly
strong Inuktitut-speaking population and
the other one is slightly lower in that
respect.

My question is the Government of
Nunavut’s 2009-2010 annual report on the
administration of the Access to Information
and Protection of Privacy Act indicated
that 30 applicants made a total of 87 formal
requests under the Act. However, the
government has not yet tabled its 2010-11
report. Madam Commissioner, are you
aware if the volume of requests being made
to the government under the Access to
Information and Protection Act is
increasing or decreasing? Thank you, Mr.
Chairman.

Chairman: Thank you, Mr. Ningark. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. It’s one of those things that go
up and down. There were few years there
where we were off the charts in terms of
the number of access requests and actually
requests for review to my office. I think, in
one year, | opened something like 30 files,
if I’m not mistaken, but that was the result
of one persistent applicant. So statistics
kind of get skewed a little when you have
something like that happening.

Generally, is the use of the Act on the rise?
I can only give a guess because | only see
them when they are not happy with the
result. My guess is that it’s slowly
becoming more and more used by more
and more people as opposed to one person
clogging the system. That’s my guess, but |
couldn’t say for sure.

Chairman: Thank you, Ms. Keenan
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Bengts. I guess that will be for another
question for tomorrow as well. Mr.
Ningark.

Mr. Ningark: Thank you, Mr. Chairman. |
thank Madam Commissioner. Recognizing
and understanding the fluctuation of
requests either way, perhaps increasing, |
have a follow-up question on that. The
Government of Nunavut’s 2009-2010
annual report on the administration of the
Access to Information and Protection of
Privacy Act indicated that all of the
requests submitted to the government were
made in English. In your view, Madam
Commissioner, how can your office and the
government help unilingual Inuktitut
speakers living in smaller communities,
like my communities, to become more
aware of their rights under the legislation?
Thank you, Mr. Chairman.

Chairman: Thank you, Mr. Ningark. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. As | say, | think that’s one of
my failings. | have not done enough to get
the word out. There are ways to do it:
making sure that there are pamphlets or
other information available to the people in
their own language; going out and talking
to the people, although that’s very
expensive and probably not a good use of
your money in terms of going to one
community at a time. Perhaps at trade
shows or things like that, it may be a way
to get the word out. I’m certainly willing to
work with the department and find ways to
do that.

I have long felt, as | say, that’s probably
one of my failings as your Information and
Privacy Commissioner is | don’t do enough
public education on the Act. So | will get
together with the manager and see what we
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can do for next year. Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Ningark.

Mr. Ningark: Thank you, Mr. Chairman.
Yesterday we met with the Languages
Commissioner. Perhaps that’s one of the
areas where your office can communicate
with the Office of the Languages
Commissioner. One of the key areas we
were talking about was the attendance of
her office in a trade show. My
understanding is that you will endeavour to
do more in this area. Thank you, Mr.
Chairman.

Chairman: Thank you, Mr. Ningark. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Yes, as | say, | think that’s one
of the areas | need to work on and I will
undertake to do that. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Ningark, you’re finished?
Okay. The next Member | have on my list
is the Member for Igaluit West, Ms. EIl.

Ms. Ell (interpretation): Thank you, Mr.
Chairman. The commissioner indicated that
she had gone to a meeting for the pan-
Canadian forum.

This is going to be your third term to be
here for the next four years. You were
reappointed for a five-year term of office in
March of last year. Can you provide us
with an overview of any new initiatives
that you have taken during the current
fiscal year? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you,
Ms. Ell. Ms. Keenan Bengts.
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Ms. Keenan Bengts: Thank you, Mr.
Chairman. The nature of my job is not
really proactive in that I don’t take
initiatives. | work with what’s given to me
in terms of review recommendations. I try
to keep up on the state the law in terms of
both access and privacy issues. | participate
at the national level at meetings with my
national counterparts where we talk about
the issues of the day and how each
jurisdiction is dealing with those issues. |
participate, as | say, at this pan-Canadian
forum, which deals specifically with the
interoperable health record that the country
hopes to have some day.

As one person working part time on this
job, it’s very difficult to be a master of any
one thing. Taking on new initiatives is very
difficult because of the nature of the way
my contract works, because 1I’m part time,
and because | have other obligations both
in my legal world and to the Government
of the Northwest Territories as Information
and Privacy Commissioner.

At some point, and it may be in the not-
too-distant future, | think that the
Government of Nunavut should consider
looking at something more structured for
this office, be it a true half-time position or
even a full-time position. Although I think
it would be difficult to create enough work
to be a full-time position right now, | don’t
think it’s that far down the line.

In the Northwest Territories, | think they
need a full-time commissioner right now.
Projecting into the future, that time is going
come for Nunavut as well, but because of
the way the office is structured right now, |
don’t really take initiatives, | react, and
that’s just the way it is right now. Thank
you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
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Bengts. Ms. ElI.

Ms. Ell: Thank you, Mr. Chairman.
Obviously you see in the future that
perhaps the position would be full time or
perhaps more recently, it would be a true
half time. Maybe you could elaborate what
you meant by that right now and how you
see it moving towards a full-time position.
Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. | suppose what | mean by a true
half-time position is a position in which
four hours a day are dedicated to the work
of the commissioner and the
commissioner’s office with a salary and
perhaps administrative staff because I have
none of that.

I get paid on an hourly basis and that
makes it difficult to concentrate any time
on what | need to do here. It makes it very
difficult to do anything proactive. It makes
it so that initiatives, as you suggested,
educational initiatives kind of get put on
the backburner and get done when | have
time as opposed to having the four hours a
day in which I could work on it.

What | see eventually is an office of the
Information and Privacy Commissioner
located in Nunavut with a local person
doing the work in Nunavut. I’m working
myself out of a job here, but I think that’s
where we need to go. | think that in order
for this office to take on any more
prominence than it has right now, that’s
what needs to happen down the line.

I hope that answers the question. Thank
you, Mr. Chairman.
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Chairman: Thank you, Ms. Keenan
Bengts. Ms. EII.

Ms. Ell (interpretation): In your 2010-2011
annual report, you indicate that in
September of 2010, you attended the
annual meeting of federal, provincial, and
territorial information and privacy
commissioners. During this meeting, you
and your counterparts passed five
resolutions encouraging all Canadian
governments to take steps to implement
“Access by Design.” Can you elaborate on
these resolutions and clarify for the
listening public what the term “Access by
Design” means? You did elaborate a bit on
it earlier, but I would like to know exactly
what it means. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you,
Ms. Ell. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. This is actually one resolution
which was aimed at encouraging
governments to start thinking about
“Access by Design.”

Again what’s meant by “Access by
Design” is building access mechanisms
into the design of new programs, not after
the fact, the way we do things now, which
is going looking for things after the fact,
but right when the systems are being
developed, we build them in so that access
is easy, so that it doesn’t take hours and
hours of time to find the responsive
records, and even more hours of time for
somebody to go through them page by
page. Trust me when | say it because I’ve
done it for thousands of pages, going
through page by page by page to take out
names or places or other little bits of
information that are exempt from
disclosure or shouldn’t be disclosed.
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If the systems are there that can do all of
that work for you automatically, it’s going
to make access much easier. | don’t know
how else to describe it other than a
proactive system as opposed to a reactive
system. As | say, it’s not something that is
going to be created overnight, but if we
think about this and the future when we’re
developing our programs and systems, in
particular systems, then down the line,
access will be easier. That’s what is meant
by “Access by Design.” We design it into
the system at the beginning rather than
after the fact. Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. ElI.

Ms. Ell: ...the current reaction been to the
idea of “Access by Design”? Thank you,
Mr. Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Across the country, there are
certain pockets of governments that are
taking this up. As | say, there are certain
projects. Edmonton, if you go on to their
website, is particularly active in this regard
and there is so much that’s available to the
public without having to ask. It’s all there.
It’s starting to build a little bit of
momentum.

This kind of follows on the “Privacy by
Design,” building privacy protections at the
base of new projects. “Privacy by Design”
was started about five years ago. It was a
concept that was developed about five
years ago and has now been accepted
internationally. It started in Canada. Just
recently at the international data protection
meeting, it was accepted unanimously by
all of the countries that have privacy
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commissioners. That took a little while to
develop. It’s now gaining momentum.

I think “Access by Design” will probably
follow the same path. It’s just kind of in its
infancy right now, people are starting to
talk about it, little projects here and there,
and when it starts to work, people will
realize that it just makes sense and it will
catch on. That’s certainly the hope. It’s just
in its infancy, it really is in its infancy, just
starting out, and we will see where it goes.
Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. EII.

Ms. Ell: Your 2011 meeting took place
recently in September in Quebec City, |
understand. Was that your pan-Canadian
inter-operative meeting or was that a
different meeting? Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I have actually been to two
meetings in September-October. The first
was Canada hosted the international
information commissioners’ conference
this year and | attended that and
participated in that as a speaker. We then
met again in Quebec City and that was our
annual gathering of information and
privacy commissioners where we get
together once a year, we sit around the
table, and we talk about issues that have
come up over the year in various
jurisdictions and about ways to deal with it
and kind of anticipate problems coming up
the pipeline so that we can anticipate. We
talk about things like the court case out of
Newfoundland and that sort of thing.
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It’s very helpful to my work. It’s a small
jurisdiction. As | say, as a part-timer in
particular, although | am, at this point, the
second longest sitting Information and
Privacy Commissioner, I’m the oldest,
shall we say, but for one, my breath of
knowledge is not nearly as wide as others
who can dedicate full time to the office or
the resources. | don’t have the resources
that Ontario, Alberta or BC has to do
projects. So these meetings are very helpful
for us to get together for a small
jurisdiction like ours and like the Maritime
Provinces to kind of draw on the resources
of the bigger guys and use them to do our
work a little bit for us. Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. EII.

Ms. Ell: Thank you, Mr. Chairman. Can
you elaborate a little bit more on what
issues you and your federal counterparts
discussed at some of those meetings and
decisions, if any, or issues of concerns that
were common to each other? Thank you,
Mr. Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Again, one of the things that we
talked about this year that was causing
some concern around the table was the
federal lawful access legislation which has
been proposed and which the Conservative
government... . It looks like it is going to
be passed by the Conservative government
now that they have a majority.

The lawful access legislation deals with
giving police access to computer
information without warrants. There’s huge
concern around the Information and
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Privacy Commissioner table about that
because we live on our computers and this
legislation will give police the ability to get
information from ISP providers without a
warrant about your activities online,
whether there’s a suspicion that you’re
breaking the law or not. So that took up a
lot of our time this year, talking about that
and how we might deal with it.

We talked about a number of court cases.
There have been a couple in Alberta and
one in Newfoundland. What else was on
our agenda? We heard from the RCMP
about one of the issues. Victim services
legislation is something that we’re actually
dealing with right now where the police
want access to information about victims
and how that’s going to work and how that
is working.

So we deal with those sorts of things that
are kind of pan-Canadian issues, but as |
say, some jurisdictions have more
resources to deal with than others, so we
draw on each other. Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. EII.

Ms. Ell: Thank you, Mr. Chairman. We
talked about this a little bit already. In your
2010-11 annual report, you indicated that
you opened five files. “Four of those were
with respect to Access to Information
matters and one was a private complaint.”
The Government of Nunavut departments
and Crown agencies were involved, and
they were: the Nunavut Housing
Corporation, the departments of
Community and Government Services,
Culture, Language, Elders and Youth, and
Human Resources. Perhaps you can
provide further detail of some of these
reviews and maybe comment on the extent
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to which the government has taken your
feedback into account. Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Well, of those five, two ended
up with recommendations made and
they’re outlined in my report, Review
Recommendation 10-50.

In that case, an applicant was seeking
information about the education leave
policies of the territorial government and
he wanted some detailed information about
which departments had granted long-term
education leave, what programs the leave
was being granted for, how long the
employee who received the leave had been
employed at the time the leave was granted,
and the percentage of salary paid to the
individual granted leave, among other
things along those lines.

The government struggled to respond
because it was information that was not
collated; it was in each department as
opposed to all being in one report some
place. So they struggled that way, although
in the end somebody took ownership of it
and ran with it, and then they were
genuinely trying to get this person the
information he wanted to get at.

We’re having a hard time doing that
without disclosing personal information
because, of course, when we’re talking
about so many people with so many years
in a particular community, you’re all of a
sudden pretty close to identifying who that
person is. So they were trying to give the
fellow information in a way that satisfied
his need for the information without
disclosing any personal information. So
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they struggled with it. They tried hard. |
think, in the end, | made a recommendation
as to what bits of information could be
disclosed and the access was granted along
those lines.

The other report that | did was on a privacy
issue, as | said. In that case, it was a fellow
from a small community who was upset
because he felt that his supervisor at work,
which is a public body, had disclosed
information to the general public to his
detriment. This is an individual who had
been let go from his position. He was
frustrated because he felt that this
supervisor had talked about that in the
community. To his detriment, he wasn’t
able to arrange for transportation for his
belongings because he didn’t have the
money to do it. | can’t remember the exact
details, but the bottom line was there was
no evidence that the supervisor had
disclosed the information.

The bottom line in that one is it’s a small
community and when things like that
happen in a community, it gets out. The
question is: how does it get out? If it’s
going to get out, and it will, it needs to be
from somebody other than someone
working with the government. That’s the
bottom line. That’s kind of the story to take
away from that. We have to be really
careful in the communities that employees
within a department don’t talk about things
like that outside the department. It’s really
hard to do. It’s a community and people
talk.

In that particular case, I couldn’t conclude
that the information... . Although it was
clear the information had gotten out, there
was no way that | could pinpoint how it
had gotten out or lay it at the doorstep of
the supervisor, who adamantly denied
disclosing the information. So it’s one of
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those things where I’m not going to be able
to pinpoint where it came from.

I can make recommendations to small
communities and say, “Just be really
careful of what you say. When personnel
issues come up, keep it within the
department. Keep it within the office. It’s
going to get out there, but it’s not going to
be coming from you and it shouldn’t be
coming from you.” So that was just a
recommendation with a story behind it and
kind of a lesson to be learned.

So those were the two recommendations |
made and in both cases, the
recommendations | made were accepted.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. EII.

Ms. Ell: The Standing Committee
recommended that the GN’s next annual
report on the administration of the ATIPP
Act account for its progress to date in
working with your office to develop
amendments to the ATIPP Act to provide
clear authority for yourself to conduct
privacy and investigate alleged breaches of
the legislation. In the interim, the
Committee also recommended that the GN
formally commit, as a matter of policy, to
cooperating with you on privacy-related
investigations until such time as the
legislation is amended.

In its response to the Standing Committee’s
recommendations, the government
indicated that “the GN concurs with the
Commissioner that changes to the
legislation should include a mandate for the
Information and Privacy Commissioner to
review privacy breaches, integrating formal
oversight into the Act, and providing more
accountability to the public. A legislative
proposal has been drafted, IPC and legal
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consultations will continue throughout the
process.” Can you provide an update on
this issue and do you anticipate that the
Premier’s recent announcement concerning
upcoming amendments to the legislation
will address your concerns? Thank you,
Mr. Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I have briefly chatted today with
the manager of ATIPP and she confirms
that, in fact, they are proceeding with that
legislation, which I am very happy about.
Will it address my concerns? It will address
my concerns on the oversight of privacy
issues. Yes, absolutely, that’s exactly
where we want to go. So it’s step 1. Thank
you.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. ElI.

Ms. Ell: What specific powers and
authorities do you believe would be
appropriate for your office with respect to
privacy investigations? Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. At a minimum, the authority to
do the investigation and make
recommendations. As | have said before,
right now, although the public bodies have
all cooperated with me, when | have done
these investigations, there is no obligation
for them to do so. So that’s the minimum.

The question becomes, because
recommendations on privacy issues are
going to be systemic more than address a
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specific... . As | say, you can’t put the cat
back in the bag. So you can’t help the
person whose information has already been
improperly disclosed, but what you can do
is make recommendations for change. The
question becomes: what’s done with the
recommendations? Is there going to be an
obligation on the public body to respond?
Is there going to be some sort of follow-up
on the response?

So if I recommend, for example, that you
move your fax machine from the front
entryway, where everyone can see what’s
coming in on the fax machine, into a back
room some place and that recommendation
is accepted, but the fax machine remains
and it forever remains in the front entry... .
The question is: what kind of follow-up is
there going to be after recommendations
are made and dealt with by the public
body? Is there going to be a right of appeal
and that sort of thing?

I’m hoping that I will be able to work with
those developing the legislation and
provide some input in that regard so that
we can get a privacy regime that works for
Nunavut. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. ElI.

Ms. Ell: Thank you, Mr. Chairman. Ms.
Keenan Bengts, could you elaborate a little
bit more on the process again on what’s
done when a recommendation is made by
you? Is it transparent or is it handed just to
the department at this present time? Thank
you, Mr. Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. What happens when | make a
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recommendation is both the applicant, the
person who asked me to do the review, and
the public body get a copy of my
recommendations. At some point
thereafter, the recommendations are put on
my website, which is up and running as of
this year, and | am very happy of that.
Although I give both the public body and
the applicant firsthand knowledge, they
know first, within several months of
recommendations, they will be up on the
website.

My recommendations are all drafted
anonymously so that it would be difficult to
identify the individuals involved. | use
initials like AB and CB to name parties
instead of naming them or using their
actual initials so that they can be public. So
they’re all available publicly on my
website. Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. EII.

Ms. Ell: Are there timelines for persons
that you have made recommendations to as
to how long they have to implement a
recommendation? Thank you, Mr.
Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Thirty days after a public body
receives my recommendation, they must
respond saying that they’re accepting the
recommendations, rejecting them, or taking
some position in between. At times, | have
put in my recommendations a timeline for
doing what | have suggested they do, but
there is no follow-up after that.

For example, although | suppose | would
hear from the applicant, once the public
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body has said, “Yes, we’re going to follow
your recommendation and we’re going to
disclose this document to the applicant,” |
don’t know whether that’s done. That said,
I suspect | would hear from the applicant if
it wasn’t done because they get the
recommendations as well and they have to
get the response of the Minister as well.

So is there a timeline? There are no
timelines within the Act. Do | sometimes
impose them? Yes. Are they followed? |
don’t know. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. EII.

Ms. Ell: Just getting back to the previous
guestion, what penalties do you believe
would be appropriate for government
employees who knowingly breach the Act?
Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. The unions won’t like me for
this one, but as far as I’m concerned, if
somebody breaches the privacy of an
individual on purpose with malicious
intent, they should be fired. It’s as simple
as that.

Chairman: Thank you, Ms. Keenan
Bengts. Don’t be shy, don’t hold back,
alright? Ms. EIl.

Ms. Ell: Thank you, Mr. Chairman. You
mentioned a 30-day time limit. The
Standing Committee has supported your
recommendation that the Access to
Information and Protection of Privacy Act
be amended to provide your office with the
discretion to extend the time for requesting
a review in appropriate circumstances.
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In its response to the Standing Committee’s
recommendations, the government
indicated that “the 30-day time limit
applies from the time the applicant receives
the decision from the public body until the
request for review to the Commissioner is
mailed. The Government of Nunavut
believes this allotment of time is adequate,
and, consequently, the Government of
Nunavut does not agree with the
Commissioner’s stated reason for
amending the Act.” What are your thoughts
on the Government of Nunavut’s response?
Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Thank you for asking that
question. When | read that, | kind of shook
my head a little bit. For one thing, their
reasoning is inconsistent. Although the
time to ask for a review doesn’t start until
they have received it, by accepted law, it’s
delivered to me when it’s mailed. To me,
it’s got to be both ways.

If it’s deemed to be received when it’s
mailed, then that means the Minister’s
response is mailed on day 1 and it’s not
received by the applicant until day 25, then
he only has five days to ask for a response.
If that’s the way it is, then it’s on both
ends: it’s when the Minister sends it in the
mail and it’s when the applicant sends it to
me. On the other side of the coin, if it’s the
other way around, that his 30 days start to
run when he receives it, then it’s when |
receive it that the 30 days is up. It’s
inconsistent is what I’m saying. The
reasoning is inconsistent.

Quite apart from that, it seems to me a day
or two on either end makes no difference to
a public body. There has to be a reason for
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a deadline. I don’t understand the reason
for the deadline in this case, unless it’s a
third party request for review because if the
third party doesn’t ask for a review within
30 days, then the public body will release
the information. So that’s the only time
when a deadline is really necessary. For
any other request for information or a
request review, there is no real reason for a
deadline, except to interfere with an
individual’s ability to pursue the issue.

I don’t understand why discretion shouldn’t
be given to the Information and Privacy
Commissioner who gets a request two,
three, five days after the deadline to say,
“Okay, you’re late, but in this case, we will
just proceed with it because it’s within a
reasonable period of time and there is an
issue to be tried.” Otherwise, the individual
just goes back and asks for the information
all over again and gets the same response.
It’s a waste of time and energy otherwise.

Right now, if it’s received on day 31, |
have no jurisdiction under the Act to
review. | think that’s just taking away from
the individual’s right to get what they want
to get. So | don’t agree with the
government’s position on that at all and |
don’t understand the reasoning. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. Ms. ElI.

Ms. Ell: Thank you, Mr. Chairman. Being
new to all this, what was your original
recommendation and what were some of
the appropriate circumstances if you are
able to give some examples on either
extending the 30 days or cancelling the 30-
day minimum requirement? Thank you,
Mr. Chairman.

Chairman: Thank you, Ms. Ell. Ms.
Keenan Bengts.
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Ms. Keenan Bengts: Thank you, Mr.
Chairman. As | say, when | receive an
access to information review request on
day 31 or day 32, | see no reason why it
shouldn’t be proceeded with.

When would I use my discretion not to
extend the time? If there were urgent issues
involved where an individual had asked for
information and the process was interfering
with something significant moving ahead.
Discretion is discretion. | can’t really think
of a situation in which | wouldn’t extend,
unless there were extenuating
circumstances or the time that was taken
was six months. Six months later, maybe a
review shouldn’t be granted, but 31 days or
32 days, in most cases, there would be no
reason not to proceed.

I’m not sure if | answered the question, but
I hope I have. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. | was wondering the wish of the
Committee. | was going to suggest a 15-
minute break before | move on to the
Member from Nanulik, Mr. Ningeongan.
Are you agreed?

Some Members: Agreed.
Chairman: Thank you.

>>Committee recessed at 16:10 and
resumed at 16:26

Chairman: Welcome back, everyone. |
have the Member from Nanulik, Mr.
Ningeongan.

Mr. Ningeongan: Thank you, Mr.
Chairman. The Standing Committee
recommended in its most recent report that
the GN’s next annual report on the
administration of the Access to Information
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and Protection of Privacy Act account for
its progress to date in developing health-
specific privacy legislation.

In its response to the Standing Committee’s
recommendations, the government
indicated that it “will be looking at the
legislation enacted in and under
development by other jurisdictions,
particularly the other two territories, for
guidance with respect to creating separate
legislation to deal with privacy of health
records. In addition, the GN will review
whether including oversight provisions in
the Access to Information and Protection of
Privacy Act would address the
Commissioner’s concerns without the need
for separate legislation to protect personal
health records.”

As the Information and Privacy
Commissioner for Nunavut and the
Northwest Territories, can you provide
information on what the Government of the
NWT has done on this issue? Thank you,
Mr. Chairman.

Chairman: Thank you, Mr. Ningeongan.
Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. | can advice that the
Government of the Northwest Territories is
in the process of drafting their health
privacy legislation. It has been in the works
for, I would say, probably the last three or
four years. The last information that | have
is that they’re looking at passing legislation
in late 2012 or early 2013. Now, that’s a
fairly soft date, I think, but that’s my
understanding of what they’re hoping to
do.

Chairman: Thanks, Ms. Keenan Bengts.
Mr. Ningeongan.
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Mr. Ningeongan: Thank you, Mr.
Chairman. Has your office been contacted
by Government of Nunavut officials
concerning this issue? Thank you, Mr.
Chairman.

Chairman: Thank you, Mr. Ningeongan.
Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. No, as far as | know, health
privacy legislation is not on the legislative
agenda. I haven’t heard anything.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Ningeongan.

Mr. Ningeongan: Thank you, Mr.
Chairman. Thank you for your response.
The Standing Committee recommended in
its most recent report that the Government
of Nunavut, in cooperation with the Office
of the Information and Privacy
Commissioner, develop operational
guidelines for the use of public bodies in
relation to the disclosure of information
pursuant to the provisions of subsection
48(v) of the Access to Information and
Protection of Privacy Act.

In its response to the Standing Committee’s
recommendations, the government
indicated that *“consultations will be done
with other jurisdictions to analyze
procedures utilized by other public bodies
...Itis agreed that information security
procedures and agreements should be
established to set out the parameters to
protect the privacy of personal information
in such instances, while still facilitating the
ability of legislators to assist
Nunavummiut.”

A few years ago, you assisted in the
development of forms for the use of MLAs.
Can you update the Committee on whether
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the GN has actually approached you to
discuss the development of such
guidelines? And I’m referring to the forms.
Thank you, Mr. Chairman.

Chairman: Thank you, Mr. Ningeongan.
Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. To my recollection, I have not
received any further communication on this
issue from the Government of Nunavut and
I say “to my recollection” because | know
that this exact issue is active in the
Northwest Territories as well. The older |
get the worse my memory is, so | can’t
remember without actually looking at my
files the last communication that I received
on this issue from Nunavut, but | believe
my last communication on this issue was in
the Northwest Territories and dealing with
the same issue on their side of the border.
Thank you, Mr. Chairman.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Ningeongan.

Mr. Ningeongan: Thank you, Mr.
Chairman. 1 would also like to ask: under
the Access to Information and Protection of
Privacy Act, individuals are required to pay
a $25 application fee to obtain general
government records, although there is no
charge for people requesting copies of their
own personal records held by the
government. The GN’s 2009-2010 annual
report on the administration of the Access
to Information and Protection of Privacy
Act indicates that the government collected
a total of $525 in application fees and
photocopying charges during the fiscal
year. However, the Government of
Nunavut estimates that it cost
approximately $63,000 to “process ATIPP
requests, perform administrative functions
and take part in advanced training
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opportunities associated with access and
privacy” during the fiscal year.

How does the Government of Nunavut’s
fee structure compare to other Canadian
jurisdictions and would you support having
different fees for ordinary residents as
compared to news media outlets,
corporations, and other governments that
are using the Act to obtain government
information? Thank you, Mr. Chairman.

Chairman: Thank you, Mr. Ningeongan.
Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. An answer to the first part of
that question is that I think most
jurisdictions have a fee structure similar to
Nunavut, whether it’s a little bit more for
an application or a little bit less. For
example, | think in Nova Scotia, it’s $5 to
make an application for information and in
some jurisdictions, it’s a little more. So |
think Nunavut is pretty much in the middle.

What | don’t see happening in Nunavut,
which | see happening in more of the other
jurisdictions, is that the public bodies are
charging for photocopying. There’s a list of
things that can be charged for under the
Act, and | don’t find that the public bodies
in Nunavut are asking for those monies.
It’s a “may,” it’s not a “shall.” Nunavut’s
public bodies have chosen not to request
the additional fees in most instances,
whereas in some jurisdictions, it’s a point
of practice to request those fees all the
time.

Do | support fees or an increase of fees or a
differential fee? No. I think access to
information is access to information. The
press does a public service when they
report and | don’t see why they would be
requested to pay more than the ordinary
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citizen who is making a request for
information. | think that the more fees you
place on these things, the less real access
there is going to be. It’s going to become a
barrier to access to information and that’s
certainly not the intent of the Act. It’s not
what it was created to do. It wasn’t created
to create barriers. It was created to make
open government. The more fees you
impose, of course, the greater the barriers.
So | wouldn’t personally support greater
fees. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. Mr. Ningeongan.

Mr. Ningeongan: Thank you, Mr.
Chairman. Thank you for the response.
During the most recent sitting of the
Legislative Assembly, the Premier made a
statement in the House concerning the
Government of Nunavut’s plans to
introduce amendments to the Access to
Information and Protection of Privacy Act
in 2012. She indicated that “there are a few
administrative changes to be considered.
However, the major change to be
considered is to make privacy oversight
mandatory.” She also indicated that “...the
proposed amendments will bring the
Government of Nunavut’s Access to
Information and Protection of Privacy Act
up to national standards for the protection
of personal privacy. ...the proposed
amendments will allow individuals the
ability to complain to the Information and
Privacy Commissioner if they feel that the
Government of Nunavut has
inappropriately collected, used, or
disclosed their personal information.”
Although I realize that we sort of touched
up on that issue earlier, Mr. Chairman. “It
will also make it mandatory for
departments to report privacy breaches
within their departments to the Information
and Privacy Commissioner.”
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Can you explain what these national
standards are and how these proposed
changes will improve current privacy
oversight in Nunavut? Thank you, Mr.
Chairman.

Chairman: Thank you, Mr. Ningeongan.
Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. As we have talked about today,
what the changes will do is give me the
authority to do the reviews and make
recommendations, and, I’m hoping, will
impose certain obligations on public bodies
to deal with those recommendations. |
haven’t seen the proposed legislation, so |
don’t know exactly what it’s going to do,
but as a minimum, | understand it will give
me the authority that | don’t currently have
and that brings it up to national standards.

The other thing that was in the statement,
however, was mandatory privacy breaches.
The requirement that if a public body
breaches somebody’s privacy by accident
or something happens, and they happen all
the time, then that has to be reported to the
Information and Privacy Commissioner.
That is not standard. That’s just coming in
across the country. So there are probably
more jurisdictions that don’t have
mandatory privacy breach notification
provisions than do.

That said, | think it’s a fabulous idea
because it does happen and the public has a
right to know when their privacy has been
breached so that they can take steps to
protect their financial well-being, their
medical records, whatever it is, and they
happen and they happen by accident most
of the time. In the Northwest Territories, as
you may know, we had incidents of
medical records being faxed to the wrong
fax number and that wrong fax number just
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happened to be the CBC. Ouch! And it
happened not once but three times to three
different fax numbers. It’s insane, but it
happens and that just goes to show that it
happens.

So I think it’s brilliant of Nunavut to be

considering that and it’s the wave of the

future. Like I say, we can lead instead of
just following the law. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. | just wanted to follow up on Mr.
Ningeongan’s question about section 48(V).
You had mentioned about similar issues or
similar discussions coming up in the
Northwest Territories. | was wondering:
could you expand on your thoughts on this
issue? Thanks. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. My concern has always been
that the constituent consents to the
disclosure of information to the MLA.
There are concerns in the Northwest
Territories amongst some MLAs who don’t
want to have to get that written consent,
who think that simply going to your MLA
and saying, “I give you permission,”
should be enough. So that’s kind of where
the rub lies.

I don’t think it’s enough, but some of the
MLAs make good arguments in some
cases, where people are not very
sophisticated in terms of their knowledge
of the system or something like that and/or
are embarrassed or whatever. They make
good arguments. That said, it shouldn’t be
that hard to get a signature saying, “I
consent to...,” and that’s an issue in the
Northwest Territories, should there be a
written consent or not.

Chairman: Thank you, Ms. Keenan
Bengts. | guess that brings up another
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question in the sense that in the Northwest
Territories, there’s an actual form that’s
recognized. In terms of discussions I’ve
had, we have tried to use it. Health and
Social Services, that department does not
recognize this form in terms of disclosing
information to MLAs. In the Northwest
Territories, do they allow that or are
Members given that privilege? Thank you.
Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I don’t think that there is one
form in the Northwest Territories. | think
different Ministers or MLAS have
developed their own forms. As to whether
or not it’s being recognized or accepted, |
would have to have more information
about what it is that their concerns are, but
I have to say that I’m relieved in a way to
hear that the health professionals are being
very careful. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. | have no more names of Members
on my list. So | would ask if the
Information and Privacy Commissioner has
any closing comments that she would like
to offer. Thank you. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I would once again like to thank
everybody for their insightful questions. |
always enjoy coming before you and
discussing these issues with you. It has
become a passion of mine since being
named the Information and Privacy
Commissioner. | truly appreciate the
interest and the work you put into reading
my report, acknowledging the work | do,
and being on my side, so to speak, with
many of my recommendations. Thank you.

Chairman: Thank you, Ms. Keenan
Bengts. On behalf of the Committee, |
would like to thank you for your time and
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efforts. There was definitely great dialogue
this afternoon and 1I’m looking forward to
our discussion tomorrow morning at nine
o’clock for the very first time with
Government of Nunavut officials in the
witness table to answer questions,
specifically around what we have talked
about this afternoon.

Getting back to the agenda for the day,
item No. 8, I have no other business, unless
another Member... . No? That brings us to
item No. 9, which is adjournment. Are we
in agreement to adjourn?

Some Members: Agreed.

Chairman: Thank you.

>>Applause

>>Committee adjourned at 16:45
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